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IN THE UNITED STATES DISTRICT COURT FOR 

THE NORTHERN DISTRICT OF FLORIDA 

PENSACOLA DIVISION 
 

Case No.    

 

 

THE STATE OF FLORIDA and CHARLES H.  

BRONSON, Florida Commissioner of Agriculture, 
          
 Plaintiffs, 
 

v.                    
  

LISA P. JACKSON, as Administrator of the United States 

Environmental Protection Agency; and THE UNITED  

STATES ENVIRONMENTAL PROTECTION AGENCY, 
 

 

 Defendants.  

________________________________________________/ 

 
 

COMPLAINT  

 

 THE STATE OF FLORIDA and CHARLES H. BRONSON, Florida Commissioner 

of Agriculture, sue the U.S. ENVIRONMENTAL PROTECTION AGENCY (EPA) and its 

Administrator, LISA JACKSON, acting in her official capacity, and assert:   

JURISDICTION AND VENUE 

 

1. This is an action for declaratory and injunctive relief brought pursuant to the federal 

Administrative Procedures Act (APA), 5 U.S.C. §§ 701-706.  The court has jurisdiction under 28 

USC § 1331. 

2. The Pensacola Division of the U. S. District Court, Northern District of Florida, located 

in Pensacola, Escambia County, Florida is an appropriate venue. 
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THE PARTIES 

3. Plaintiff is the sovereign State of Florida.  Control of nutrient loading from predominately 

non-point sources involves traditional States‘ rights and responsibilities for water and land 

resource management which Congress expressly intended to preserve in the Clean Water Act, 33 

U.S.C. §1251(b) & (g).  EPA‘s usurpation of the responsibility for nutrient criteria violates the 

premise of cooperative federalism which Congress intended to be the underpinning of the CWA.  

EPA‘s actions here are inconsistent with the federal-state balance that Congress so carefully 

struck in creating the CWA.  Florida has embarked on an ambitious Total Maximum Daily Load 

(TMDL) program and has been working diligently to maintain compliance with the CWA 

through a program designed to adopt TMDL‘s for impaired waterways and numeric nutrient 

criteria where possible.  These model programs have improved the quality of Florida‘s waters.  

These sovereign interests give Florida standing to challenge the arbitrary and capricious 

interference by EPA in Florida‘s ongoing successful EPA approved nutrient pollution abatement 

programs. 

4.  Plaintiff, the Florida Commissioner of Agriculture,Charles H. Bronson, supervises all 

matters pertaining to agriculture in the State of Florida, pursuant to Article IV, Section 4(f), of 

the Florida Constitution, except as otherwise provided by law.  The Commissioner of Agriculture 

is also the head of the Florida Department of Agriculture and Consumer Services under Section 

20.14(1) Florida Statutes, and is statutorily charged with the duty to ―protect the agricultural and 

horticultural interests of the state‖ under Section 570.07(13), Florida Statutes.  The Florida 

legislature has declared in Section 604.001(2) & (5), Florida Statutes that ―[t]he production of 

agricultural commodities in this state is a large and basic industry that is important to the health 

and welfare of the people and to the economy of the state‖ [and] ―that additional problems are 
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not created for growers and ranchers engaged in the Florida agricultural industry by laws and 

regulations that cause, or tend to cause, agricultural production to become inefficient or 

unprofitable.‖  Under Sections 570.074 and 570.085, Florida Statutes, the Commissioner has 

created and oversees an office of water coordination for the purpose of engaging in any matter 

―relating to water policy affecting agriculture, application of such policies, and coordination of 

such matters with state and federal agencies.‖ 

 The Department of Agriculture and Consumer Services has a statutory duty, pursuant to 

section 403.067, Florida Statutes, to adopt by rule Best Management Practices that ensure that 

agricultural impacts on impaired waters meet the requirements of the TMDLs that are adopted by 

the state and approved by EPA.  The arbitrary and capricious nature of the EPA rule will affect 

this regulatory responsibility.  Therefore the Commissioner has standing to challenge EPA‘s  

Rule.  

5. Defendant EPA is the principal federal agency responsible for implementing the Clean 

Water Act (CWA).  EPA has oversight authority as to the Florida National Pollutant Discharge 

Elimination System (NPDES) Permit Program, Water Quality Standards Program, and TMDL 

Program. 

6. Defendant Lisa Jackson is the current Administrator of the EPA.  Administrator Jackson 

is named in this action in her official capacity only. 

ALLEGATIONS APPLICABLE TO ALL COUNTS 

7. On July 17, 2008, a citizen‘s suit was filed against EPA and former EPA Administrator 

Stephen Johnson alleging that the Administrator had failed to exercise a nondiscretionary duty to 

promulgate numeric nutrient criteria for surface waters within the State of Florida because the 

State had allegedly failed to do so.  The suit was filed in the U. S. District Court, Northern 
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District of Florida.  Florida Wildlife Federation, Inc., Sierra Club, Inc., Conservancy of 

Southwest Florida, Inc., Environmental Confederation of Southwest Florida, Inc., and the St. 

Johns Riverkeeper, Inc. v. Johnson, Case No.: 4:08-cv-00324-RH-WCS.  

8. The plaintiffs in the citizen‘s suit asserted that a non-discretionary duty to adopt numeric 

nutrient criteria for Florida was triggered by publication of EPA‘s 1998 Clean Water Action 

Plan, which EPA co-authored with the U. S. Department of Agriculture.  Section 303(c)(4) of 

the Clean Water Act states in relevant part:  

   (4) The Administrator shall promptly prepare and publish proposed regulations setting 

 forth a revised or new water quality standard for the navigable waters involved  

 

 (A) if a revised or new water quality standard submitted by such State under paragraph 

 (3) of this subsection for such waters is determined by the Administrator not to be 

 consistent with the applicable requirements of this Act, or 

 

 (B) in any case where the Administrator determines that a revised or new standard is 

 necessary to meet the requirements of this Act. The Administrator shall promulgate any 

 revised or new standard under this paragraph not later than ninety days after he publishes 

 such proposed standards, unless prior to such promulgation, such State has adopted a

 revised or new water quality standard which the Administrator determines to be in 

 accordance with this Act.  (Emphasis added).   

 

The plaintiffs in the citizen‘s suit asserted that EPA‘s 1998 Clean Water Action Plan was a 

formal determination by the Administrator, under Section 303(c)(4)(B), that numeric nutrient 

criteria are necessary for Florida surface waters for the State of Florida to remain in compliance 

with the Clean Water Act. 

9. EPA initially defended the suit and contested the argument that the 1998 document was a 

formal necessity determination under the Clean Water Act.  By letter dated September 28, 2007, 

EPA had recently approved the State of Florida‘s revised Numeric Nutrient Criteria 

Development Plan which included a timetable through 2011. Exhibit 1. 
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The January 14, 2009 “Necessity Determination” 

10. On January 14, 2009, EPA released a letter from Benjamin H. Grumbles, former 

Assistant Administrator of EPA, to Michael Sole, (then) Secretary of the Florida Department of 

Environmental Protection (DEP), which stated: ―This letter constitutes a determination under the 

Clean Water Act (CWA) section 303(c)(4)(B) that new or revised water quality standards for 

nutrients are necessary to meet the requirements of the CWA for the State of Florida.‖  Exhibit 

2. 

11. EPA documents from December, 2008 reveal that the January 14, 2009, necessity 

determination was not prepared in conjunction with a reasoned analysis of scientific issues and 

environmental policy, but rather as part of a strategy either to induce settlement of the August, 

2008 citizen‘s suit or to support a motion to dismiss that suit. 

12.  In late December 2008, (then) EPA Assistant Administrator Luis Luna provided a 

memorandum to (then) EPA Administrator Stephen Johnson requesting that the Administrator 

grant Assistant EPA Administrator Benjamin Grumbles a one-time delegation to sign a necessity 

determination for the State of Florida.  Exhibit 3.  Mr. Luna stated:  

 EPA does not agree with the plaintiffs‘ allegation that we made a CWA determination in 

 our 1998 Strategy
[1]

 that numeric nutrient criteria are necessary for Florida to meet the 

 requirements of the CWA.  There is, however, some risk that the court could agree with 

 the plaintiffs that the 1998 Strategy constitutes a CWA determination that nutrient criteria 

 are necessary for Florida.  Such a ruling could spur similar litigation in other states.  

 Presently, 49 states have one or more 303(d) listings for waters impaired by nutrients.  

 (Emphasis added). 

 

 The litigants have highlighted that water quality in Florida is declining due to nutrient 

 pollution and that numeric criteria are needed to address the environmental degradation.  

                                                           
1
 Plaintiffs initially alleged that EPA‘s 1998 National Strategy for the Development of Regional Nutrient Criteria 

was the document serving as a necessity determination.  In their first amended complaint, the plaintiffs alleged that 

it was the 1998 Clean Water Action Plan, coauthored with the U. S. Department of Agriculture, that was the 

document triggering EPA‘s mandatory duty to promulgate numeric nutrient criteria for Florida.  
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 In response to this lawsuit, we believe that we should collect and analyze nutrients-

 related  information pertaining to Florida and decide whether to make a Section 

 303(c)(4)(B) determination that revised nutrient standards are necessary for the State of 

 Florida to meet the requirements of the CWA.  Making such a determination could 

 give EPA a basis to propose a settlement to the plaintiffs or to request that the court 

 dismiss the case. While making a determination may not resolve the litigation, we 

 believe it is an option  we should seriously consider and therefore are requesting 

 delegation of authority.  A CWA Section 303(c)(4)(B) can only be made by the 

 Administrator or the Administrator‘s duly authorized delegate.  (Emphasis added). 

 

Administrator Johnson approved Mr. Luna‘s memorandum and signed the delegation on 

Monday, December 29, 2008. 

13. With weekends and federal holidays excluded, Mr. Grumbles—who did not heretofore 

have the authority to make a necessity determination applicable to Florida—had only 11 working 

days, between December 29, 2008 and January 14, 2009, to make such a determination.  

Contrary to Mr. Luna‘s suggestion that the agency ―collect and analyze nutrients- related 

information pertaining to Florida‖ in order to justify a necessity determination, EPA released the 

January 14, 2009 letter.  There is no record that would justify EPA taking such a sudden change 

in position. 

14. EPA did not ―collect and analyze nutrient related information pertaining to Florida‖ (see 

Luna memorandum, paragraph 11 of this Complaint and Exhibit 3), but in lieu thereof referenced 

existing information regarding Florida water quality in the letter prepared for Assistant 

Administrator Grumbles‘ signature. 

15. EPA‘s January 14, 2009 necessity determination also failed to abide by the public 

participation and public consultation requirements in 40 C.F.R. 25.4(c) and (d), which are 

applicable to the January 14, 2009 determination pursuant to 40 C.F.R. 25(a)(2) and (5). 
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16. The January 14, 2009 necessity determination was not the product of careful deliberation 

but a legal maneuver to quash the debate over the 1998 Clean Water Action Plan and limit any 

nationwide precedential effect of the suit filed in Florida.   

17. A privilege log provided by EPA in response to a request for documents filed under the 

federal Freedom of Information Act (FOIA) revealed that EPA was preparing a press release 

related to the January 14, 2009 necessity determination on the same day of, or prior to, 

Administrator Johnson having delegated the one-time authority to Assistant Administrator 

Grumbles to sign the determination indicating that a decision had been made to issue the 

necessity determination prior to the delegation or any collection or analysis of nutrient 

information related to Florida. 

18. A deliberative marshalling of conclusive evidence is a necessary component of the 

Administrator‘s necessity determination under § 303(c)(4)(B) of the Clean Water Act.  See 57 

Fed. Reg. 60848, 60858 (―In normal circumstances, it might be argued that to exercise section 

303(c)(4)(B) the Administrator might have the burden of marshalling conclusive evidence of 

‗necessity‘ for Federally promulgated water quality standards‖).
2
  In the instant case, EPA was 

faced with ―normal circumstances‖ but failed to marshal any evidence, much less conclusive 

evidence, that federal numeric nutrient criteria are necessary for Florida waters.   

19. The January 14, 2009 necessity determination is a condition precedent to and an integral 

part of the rulemaking procedure leading up to the promulgation of the challenged rules. 

 

 

                                                           
2
  In explaining why the Administrator did not engage in the ―normal‖ process of ―marshaling conclusive evidence 

of necessity‖ for promulgating federal water quality criteria in that specific circumstance, EPA emphasized that 

Congress had mandated promulgation of criteria for certain toxic constituents through amendments to the Clean 

Water Act.  57 Fed. Reg. 60848.  EPA is operating under no such Congressional mandate in regard to numeric 

nutrient criteria. 
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The August 18, 2009 Consent Decree 

20.   On or about August 18, 2009, EPA executed a consent decree committing EPA to 

propose numeric nutrient criteria for Florida fresh waters by January 14, 2010 and to finalize the 

freshwater criteria no later than October 15, 2010.  Exhibit 4.  Under the Consent Decree, EPA 

must propose numeric nutrient criteria for Florida estuarine and marine waters by January 14, 

2011 and must finalize those criteria by October 15, 2011.
3
 

21. Over the objection of several intervenors, the Court in the original citizen‘s suit approved 

entry of the consent decree.  Exhibit 5.   

EPA’s Criteria Proposed January 14, 2010 

22. On January 14, 2010, EPA Administrator Lisa Jackson signed EPA‘s rule proposing 

numeric nutrient criteria for Florida‘s fresh waters (lakes and streams).  Notice of the proposed 

rule was published in the Federal Register on January 26, 2010.  Exhibit 6.   

23. On November 14, 2010, Administrator Jackson signed the final rule adopting numeric 

nutrient criteria for Florida‘s fresh waters (lakes and streams).  Exhibit 7.  The final rule is 

effective 15 months after publication in the Federal Register, except for section 131.43(e), which 

is effective 60 days after publication in the Federal Register. 

24. EPA‘s promulgation of the Final Rule on November 14, 2010, is final agency action 

subject to challenge under the federal Administrative Procedures Act (APA).  The January 14, 

2009, necessity determination is a necessary preliminary step in the rulemaking process and 

therefore is amenable to challenge as a basis for holding that the final rule is invalid. 

                                                           
3
 On June 7, 2010, the parties to the Consent Decree filed a Joint Notice to the Court of Extension of Consent 

Decree Deadlines with the Court in the August 2008 citizen‘s suit.  The Joint Notice extends the deadlines by which 

EPA must propose and finalize numeric nutrient criteria for Florida estuarine and marine waters to November 14, 

2011 and August 15, 2012, respectively.  The deadline for finalizing numeric nutrient criteria for South Florida 

canals is extended to August 15, 2012.  The Joint Notice did not affect the October 15, 2010 deadline by which EPA 

was to finalize numeric nutrient criteria for all lakes and all remaining streams within the State; EPA moved for, and 

was granted, a 30 day extension through November 14, 2010 which is a Sunday.  EPA‘s new deadline to finalize the 

freshwater criteria became Monday, November 15, 2010. 
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COUNT I 

Necessity Determination   

Arbitrary and Capricious Standard of Review, 5 U.S.C. §§ 701-706 

25. Plaintiffs contest EPA‘s numeric nutrient criteria rule for Florida as final agency action as 

provided by the federal Administrative Procedure Act, 5 U.S.C., §§ 701 – 706 and specifically § 

706(2)(A) which allows this Court to set aside final agency action that is arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law; paragraphs one (1) through twenty-

four (24) are again alleged in this paragraph twenty-five (25) as if set out herein in full. 

26. Section 706 of the Administrative Procedure Act, addressing the scope of judicial review 

of final agency action, states in relevant part that ―the reviewing court shall . . . hold unlawful 

and set aside agency action, findings and conclusions found to be . . . arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law.‖ 5 U.S.C. § 706(2)(A). 

27. The final rule is invalid because the January 14, 2009 necessity determination is 

―arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.‖ In 

addition to the allegations as set out below, the January 14, 2009 necessity determination: A) was 

created as a litigation tool to implement a litigation strategy of inducing settlement; B) was 

developed to limit the potential precedential effect of the suit against Florida although nutrient 

enrichment of surface waters is not at all unique to Florida; C) was not based upon scientific 

water quality related factors within the scope of the Clean Water Act; D) was not a determination 

of necessity whereby the Assistant Administrator marshaled evidence to support the need for 

federal water quality standards in Florida; E) requires the Administrator to set statewide or 

regional numeric nutrient criteria for which there is no professionally accepted peer reviewed 

methodology for setting such criteria; F) sets deadlines for the development of statewide numeric 
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nutrient criteria which cannot be met because there is no professionally accepted peer reviewed 

methodology for developing such criteria; G) singles out the State of Florida and its regulated 

community notwithstanding that substantial nutrient pollution of surface waters from 

anthropogenic sources occurs in other states; H) singles out Florida and its regulated community 

notwithstanding that the State of Florida was in the process of developing its own numeric 

nutrient criteria under an EPA-approved plan; I) disregards Florida‘s 79 EPA approved Total 

Maximum Daily Load determinations developed under Florida‘s EPA approved Impaired Waters 

Rule, pursuant to which TMDLs are developed, as a change to Florida‘s water quality standards.  

J) arbitrarily deprived stakeholders of any meaningful public participation in the development of 

the criteria; and K) is contrary to the intent of Congress by ignoring the infrastructure of the 

CWA based on cooperative federalism.  

28. EPA‘s Final Rule ignored recent relevant recommendations from the Agency‘s Science 

Advisory Board (SAB) regarding the development of nutrient criteria.  The SAB emphasized the 

necessity to understand the causative link between nutrient levels and impairment.  See SAB 

Report at 4.  Such an understanding is required to ensure that ―managing for particular nutrient 

levels will lead to desired outcomes.‖  Id.  In particular, the SAB stressed that, ―[i]f the numeric 

criteria are not based upon well-established causative relationships [between nutrient levels and 

impairment], the scientific basis for the water quality standards will be seriously undermined.‖  

Id. at 6.  The SAB also highlighted the importance of using site-specific data so modeling results 

will be scientifically defensible: ―It is possible to use these water quality models to describe 

exposure (in terms of ambient nutrient concentrations) but in the absence of empirical data, this 

would not be scientifically defensible.‖  Id. at 18.  There is no assurance that water quality 

criteria will protect designated uses in the absence of the consideration of site-specific 
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conditions.  See id. at 37.  EPA‘s Final Rule ignores these SAB recommendations: the rule 

establishes state-wide criteria that fail to account for local conditions, cause-and-effect 

relationships, and impairment threshold levels. 

29. EPA had committed in the Consent Decree to proposing statewide criteria for fresh 

waters across the entire State of Florida by January 14, 2010 but as of November 3, 2009, 

approximately 60 days from EPA‘s self-imposed deadline, EPA had not yet determined the 

methods to be used stating in a declaration filed in the pending citizen suit regarding the 1998 

document that ―EPA is evaluating considering a range of possible approaches and methodologies 

for developing nutrient criteria for Florida….‖ 

COUNT II 

Necessity Determination 

Final Agency Action in Excess of Authority, Short of Statutory Right, 5 U.S.C. §§ 701-706 

30. The final rule is invalid as provided by the federal Administrative Procedure Act, 5 

U.S.C., §§ 701-706 and specifically § 706(2)(C), because the necessity determination underlying 

those rules is ―in excess of statutory jurisdiction, authority, or limitations, or short of statutory 

right‖; paragraphs one (1) through twenty-four (24) are again alleged in this paragraph thirty (30) 

as if set out herein in full.  

31. The Assistant Administrator issued the January 14, 2009 necessity determination to settle 

the suit filed against EPA in August of 2008 (or give EPA a basis for seeking dismissal).  

Exhibit 3.   

32. A necessity determination under § 303(C)(4)(B) must be a science-based decision based 

upon a determination that water quality criteria authorized by, and within the scope of, the Clean 

Water Act are necessary to protect the designated uses of a State‘s surface waters. 
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33. EPA itself has stated that, under § 303(C)(4)(B), the Administrator must marshal 

conclusive evidence that federally promulgated criteria are necessary for a State‘s surface waters 

before imposing federally generated criteria upon the State.  See 57 Fed. Reg. 60848, 60858.  

34. Nothing within the Clean Water Act grants EPA the authority to declare that a state needs 

federally promulgated surface water criteria as a means of inducing the settlement or dismissal of 

a lawsuit filed against the federal agency with the express purpose of limiting precedential 

impacts in other states.  In promulgating the January 14, 2009 necessity determination as a 

litigation strategy (Exhibit 3), EPA has exceeded its statutory authority under the Clean Water 

Act in violation of 5 U.S.C. § 706(2)(C). 

COUNT III 

Necessity Determination 

Failure to Observe Proper Procedures, 5 U.S.C. §§ 701-706 

35. The final rule is invalid as provided by the federal Administrative Procedure Act, 5 

U.S.C., §§ 701-706 and specifically § 706(2)(D) because the necessity determination underlying 

those rules was promulgated ―without observance of procedure required by law‖ and if the 

necessity determination is deemed invalid, then the final rule was promulgated in a fatally 

defective manner; paragraphs one (1) through twenty-four (24) are again alleged in this 

paragraph thirty-five (35) as if set out herein in full.  

36. In response to a request for information and copies of public records under the federal 

Freedom of Information Act (FOIA), counsel for EPA responded in June of 2009 that no record 

was established [for the promulgation of the necessity determination] because the January 14, 

2009 document was not final agency action subject to challenge under the federal APA.  As 

reflected in withheld item 554 at page 105 of the 150 page privilege log provided in response to 
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the FOIA request, an e-mail was circulated on January 13, 2009, the day before the letter was 

released, wherein EPA legal counsel were questioning whether the January 14, 2009 necessity 

determination was indeed final agency action—although the action had already been taken.   

37. The January 14, 2009 necessity determination was ―without observance of procedure 

required by law‖ in that it was performed without the development of a proper record of 

decision.  

38. Additionally, the rule is invalid because the January 14, 2009 determination was ―without 

observance of procedure required by law.‖  EPA failed to abide by the public notification and 

public consultation requirements of 40 C.F.R. 25. 

COUNT IV 

Instream Criteria 

Arbitrary and Capricious Standard, 5 U.S.C. §§ 701-706 

39. Plaintiff challenges EPA‘s final rule, 40 C.F.R. § 131.43(c)(2)(i), as final agency action 

as provided by the federal Administrative Procedure Act, 5 U.S.C. §§ 701 – 706 and specifically 

§ 706(2)(A) which allows this Court to set aside final agency action that is arbitrary, capricious, 

an abuse of discretion, or otherwise not in accordance with law; paragraphs one (1) through 

twenty-four (24) are again alleged in this paragraph thirty-nine (39) as if set out herein in full. 

40. As conceded by EPA in the preamble to its proposed rule, EPA was unable to establish a 

cause-and-effect (or dose-response) relationship between the instream concentrations of 

nutrients, both total nitrogen (TN) and total phosphorus (TP), and an observable negative 

biological response when reviewing data from Florida streams. 

Case 3:10-cv-00503-RV  -MD   Document 1    Filed 12/07/10   Page 13 of 24



 

14 

 

41. The failure to establish a cause-and-effect or dose-response relationship means that EPA 

cannot establish the instream concentration at which negative environmental impacts occur in 

Florida‘s freshwater streams i.e., EPA‘s rule lacks an adequate scientific basis. 

42. Notwithstanding its failure to establish a relationship between instream nutrient 

concentrations and environmental (primarily biological) impacts, EPA has promulgated numeric 

nutrient criteria for instream TP and TN using a reference water approach that is both facially 

invalid and invalid as applied.   

43. EPA reviewed TP and TN data from Florida streams considered to have ―good biology‖ 

which, for EPA‘s purposes, means that the waters reviewed exceeded a score of 40 points 

applying Florida‘s Stream Condition Index (SCI) or waters selected as ―benchmark waters‖ by 

the State of Florida.  Designation of a stream as a ―benchmark water,‖ also uses the SCI as a 

determining factor.   

44. EPA then prepared a frequency distribution (graph or plot of the data) looking at the 

frequency of occurrence of nutrient data (TP and TN data expressed as milligrams per liter or 

mg/l) from those waters with an SCI score exceeding 40 points and a limited number of the 

State‘s benchmark or reference waters.  EPA then arbitrarily drew a line at either the 75th 

percentile, i.e., the point on the graph of the data at which 75 percent of the data would lie to the 

left of the line under the curve, or the 90th percentile depending upon the location of the streams 

within the State.  EPA declared that TP or TN concentrations corresponding to the 75th or 90th 

percentile on the graph, depending upon the nutrient region, are the new federal instream nutrient 

criteria. 

45. EPA‘s reference water basis for its nutrient criterion is arbitrary and capricious for a 

number of reasons, including but not limited to: 
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 A. Arbitrarily selecting the 75th percentile means that 25 percent of the data from 

EPA‘s reference streams exceed the new criterion; similarly, choosing the 90th percentile means 

that 10% of the data from biologically healthy streams now exceeds the criterion.  As a result, 

under EPA‘s rule, a large proportion  of EPA‘s reference waters—the biologically healthy clean 

waters that EPA used to set its standards—by law are impaired and must be ―restored‖ under the 

Clean Water Act Total Maximum Daily Load (TMDL) program under § 303(d) of the Act. 

 B. EPA conceded that it could not establish a cause-and-effect or dose-response 

relationship between nutrient concentrations and biological response in streams.  EPA‘s 

reference water approach arbitrarily claimed that a relationship existed between good stream 

biology and nutrient concentrations without any evidence to support it.   

 C. EPA‘s own Science Advisory Board (SAB) advised EPA that the failure to 

establish a cause-and-effect relationship could render EPA‘s attempt to set numeric endpoints for 

nutrients meaningless stating: ―[w]ithout a mechanistic understanding and a clear causative link 

between nutrient levels and impairment, there is no assurance that managing for particular 

nutrient levels will lead to the desired outcome.‖ Final Report, April 28, 2010. 

46. The reference water approach, as applied by EPA, is invalid for a number of reasons 

including but not limited to: 

 A. Using an SCI score of 40 points, EPA filtered out tens of thousands of data points 

within Florida‘s STORET database down to 521 sampling locations for TN and 525 sampling 

sites for TP, with data restricted to a 6-year period of record (2004 – 2009); based on these 

limited data points a geometric mean of the TP and TN data were calculated for each site and the 

various sites were assigned to one of four nutrient regions. 
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 B. For most sites, EPA only had two data points over the six year period from which 

EPA calculated a mean (average) nutrient concentration; in some nutrient regions, from 45% to 

59% of the site ―geometric means,‖ were based upon a single measurement over the 6-year 

period of record.  It is not possible to calculate a mean from a single measurement. 

 C. One or two measurements over a 6-year period of record are meaningless for 

characterizing the nutrient regime of the water body.  This is especially true in Florida which 

experiences regularly occurring extreme high rainfall and drought cycles that result in great 

variation in concentrations. 

 D.  After proposing criteria using the approach set out in subparagraphs A through C 

above, EPA changed course in August of 2010 abandoning its SCI-approach and using nutrient 

data from the State‘s benchmark or reference waters but arbitrarily eliminating waters that EPA 

did not prefer notwithstanding the State‘s database establishing the waters as reference waters.  

EPA then reversed itself again, applying the SCI approach only to the phosphate rich West 

Central Nutrient Region (a/k/a the Florida Bone Valley) applying the 75th percentile but the 

applying the benchmark-approach using the 90th percentile to other parts of the State. 

 E. Whether using the SCI-Approach or Benchmark Approach, neither establishes a 

cause-and-effect relationship between nutrient concentrations and instream biological harm and, 

but for EPA‘s own self-serving guidance from the late 1990s, and contrary to the April 2010 

SAB report, these reference water approaches are not peer reviewed approved methods for 

establishing water quality criteria because neither method assures that if the number is met the 

Clean Water Act mandate of protecting designated uses will be met. 

 F. Using a reference water approach is an admission by EPA that the agency cannot 

interpret Florida‘s narrative criterion into ecologically meaningful numeric endpoints 
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notwithstanding that the preamble to EPA‘s final rule claims to have done just that; EPA‘s 

assertion that it has, or can, interpret Florida‘s narrative nutrient criterion—for all streams across 

the state—using some variation of a reference water approach is false. 

47. EPA‘s methods for determining compliance with the instream criteria are also arbitrary; 

while EPA derived the criteria using an undefined ―long-term geometric mean,‖ it decided to 

assess compliance using an annual geometric mean, or a long-term arithmetic mean of geometric 

means.  The various statistical expressions are neither the same nor interchangeable. 

    COUNT V 

Instream Criteria 

Final Agency Action in Excess of Authority, Short of Statutory Right, 5 U.S.C. §§ 701-706 

48. Plaintiff challenges EPA‘s final rule, 40 C.F.R. § 131.43(c)(2)(i), as final agency action 

as provided by the federal Administrative Procedure Act, 5, U.S.C., §§ 701-706 and specifically 

§ 706(2)(C), which allows this Court to set aside final agency action that is ―in excess of 

statutory jurisdiction, authority, or limitations, or short of statutory right‖; paragraphs one (1) 

through twenty-four (24) and paragraphs thirty-nine (39) through forty-seven (47) are again 

alleged in this paragraph forty-eight (48) as if set out herein in full. 

49. EPA‘s numeric nutrient criteria for Florida streams are not protective of the designated 

uses for those streams and therefore beyond the scope of EPA‘s rulemaking authority in that: 

 A. The criteria are not based upon a dose-response or cause-and-effect relationship 

and therefore there is no scientific basis to support EPA‘s assertion that maintaining a given 

instream concentration of TN or TP is necessary to protect the waterbody from negative impacts;   

 B. The criteria are based upon a reference water approach that does not establish 

cause and effect.  EPA has established threshold principles that all water quality criteria should 
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meet.  See Guidelines for Deriving Numerical National Water Quality Criteria for the Protection 

of Aquatic Organisms and Their Use (USEPA 1985).  The purpose of water quality criteria is to 

protect aquatic organisms and their uses from unacceptable effects.  See id. at vi.  Proper criteria 

derivation requires the establishment of a cause-and-effect relationship to ensure that regulation 

of the pollutant is necessary and will produce the desired effect.  Id. at 15- 16, 21.  For materials 

that have a threshold effect (like nutrients), the threshold of unacceptable effect must be 

determined.  Id. at 8.  As applied by EPA, the criteria did not include sufficient nutrient data to 

properly characterize the reference waters and therefore could not be used to predict the 

biological reaction of unrelated surface waters to instream nutrient concentrations; 

 C. As originally proposed, EPA‘s rule included downstream protective values 

(DPVs) for streams flowing to estuaries that effectively reduced the proposed instream protective 

values (IPVs) to a fraction of the IPV concentration; EPA deferred action on its estuarine DPVs 

but proceeded to finalize its instream criteria (IPVs). 

 D. By asserting that the DPVs are necessary, EPA has conceded that the IPVs were 

not developed to be protective of downstream waters in violation of 40 CFR s. 131.10(b).  If the 

IPVs were developed consistent with federal law, there would be no need to propose the DPVs.  

By withdrawing the DPVs, EPA has left standing (and has finalized), instream criteria that are 

not protective of the designated uses of the streams for which they have been set (using the 

reference water approach with insufficient data) or for downstream waters. 
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Count VI 

Lakes Criteria 

Arbitrary and Capricious Standard, 5 U.S.C. §§ 701-706 

50. Plaintiff challenges EPA‘s final rule, 40 C.F.R. § 131.43(c)(1), as final agency action as 

provided by the federal Administrative Procedure Act, 5 U.S.C., §§ 701 – 706 and specifically § 

706(2)(A) which allows this Court to set aside final agency action that is arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law; paragraphs one (1) through twenty-

four (24) and paragraphs thirty-nine (39) through forty-seven (47) are again alleged in this 

paragraph fifty (50) as if set out herein in full. 

51. Many lakes within the Bone Valley region of Florida, are naturally high in TP because 

they are located in phosphorous rich soils and phosphate rock substrate.   

52. EPA‘s rule imposes total phosphorus criteria on naturally occurring and constructed lakes 

within Florida‘s Bone Valley that are lower than what is expected to occur naturally. 

53. Lakes with ambient TP concentrations greater than EPA‘s lakes criteria would be deemed 

impaired and would have to be ―restored‖ under s. 303(d) of the Clean Water Act to meet 

nutrient targets that are not attainable and would never have occurred naturally. 

54. The Clean Water Act does not require, and EPA has no authority to mandate, criteria that 

are more stringent than naturally occurring background conditions.  

Count VII 

Downstream Values for Lakes, BATHTUB Model 

Arbitrary and Capricious Standard, 5 U.S.C. §§ 701-706 

55. Plaintiff challenges EPA‘s final rule, 40 C.F.R. § 131.43(c)(2)(ii), as final agency action 

as provided by the federal Administrative Procedure Act, 5 U.S.C., §§ 701 – 706 and specifically 
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§ 706(2)(A) which allows this Court to set aside final agency action that is arbitrary, capricious, 

an abuse of discretion, or otherwise not in accordance with law; paragraphs one (1) through 

twenty-four (24) and paragraphs thirty-nine (39) through forty-seven (47) are again alleged in 

this paragraph fifty-five (55) as if set out herein in full. 

56. EPA‘s rule adopts the BATHTUB nutrient loading model to establish additional numeric 

criteria that reduce instream criteria for those streams which flow into lakes.   

57. The BATHTUB model was developed for southeastern impounded waters and was not 

intended, nor is it applicable, to shallow subtropical Florida lakes. 

58. As with the DPVs for streams flowing into estuaries, EPA‘s determination that 

downstream protective values for lakes are needed is an admission that its instream criteria are 

insufficient to protect downstream waters as required by 40 CFR 131.10(b); if the instream 

criteria are protective of instream designated uses and downstream waters, there is no basis for 

establishing the downstream protective values for lakes. 

59. Consequently, EPA‘s application of the BATHTUB or any alternative model to establish 

downstream protective values for lakes is arbitrary, capricious and otherwise contrary to law. 

60. EPA‘s final rule requires that flows into a lake meet the TP and TN values for the lake at 

the point of entry.  Therefore, if a lake does not meet standards, the IPV for all streams in the 

watershed must be reduced even if they do not cause or contribute to the lake‘s failure to meet 

the required limits.  As a result, the IPVs for all influent streams would have to be reduced below 

the levels needed to protect the streams themselves.  This imposes an unreasonable and arbitrary 

requirement on the upstream components. 
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Count VIII 

Nitrate-Nitrite Criterion for Springs 

Arbitrary and Capricious Standard, 5 U.S.C. §§ 701-706 

61. Plaintiff challenges EPA‘s final rule, 40 C.F.R. § 131.43(c)(3), as final agency action as 

provided by the federal Administrative Procedure Act, 5 U.S.C., §§ 701 – 706 and specifically § 

706(2)(A) which allows this Court to set aside final agency action that is arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law; paragraphs one (1) through twenty-

four (24) and paragraphs thirty-nine (39) through forty-seven (47) are again alleged in this 

paragraph sixty-one (61) as if set out herein in full. 

62. EPA has finalized a numeric criterion of 0.35 mg/l nitrate-nitrite which was originally 

developed by the Florida Department of Environmental Protection (DEP) for spring boils and 

spring vents; the State has not yet finalized the criterion. 

63. EPA did no studies or analyses to determine that 0.35 mg/l nitrate-nitrite was an 

appropriate criterion for all springs across the State of Florida.   

64. State studies presented in support of the criterion at public workshops indicated that 

nitrate-nitrite concentrations of 0.44 mg/l could occur in spring boils and vents without 

demonstrating negative biological response. 

65. EPA‘s finalization and application of the unadopted State criterion to all springs within 

the State of Florida is arbitrary, capricious and contrary to law.  
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Count IX 

Failure to Exclude Waters with Nutrient TMDLs from the Rule is Arbitrary and 

Capricious 

66. Plaintiff challenges EPA‘s final rule as final agency action as provided by the federal 

Administrative Procedure Act, 5 U.S.C., §§ 701 – 706 and specifically § 706(2)(A) which allows 

this Court to set aside final agency action that is arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law; paragraphs one (1) through twenty-four (24) are again 

alleged in this paragraph sixty-six (66) as if set out herein in full.  

67. EPA previously approved Florida‘s Impaired Waters Rule, Rule 62-303, Fla. Admin. 

Code, as a change to Florida‘s water quality standards.  EPA has also approved at least 79 Total 

Maximum Load Determinations (TMDLs) by Florida as the appropriate water quality standards 

for those waters.   

68. In the final rule, EPA fails to exempt waters with existing EPA-approved nutrient 

TMDLs from the rule.  Failure to recognize the already approved TMDLs is a change in EPA‘s 

position on the ability of those limits to meet the requirements of the CWA.  Nutrient TMDLs 

include numeric limits similar to that of water quality criteria in that both the TMDLs and the 

water quality criteria must protect the designated use of the applicable waters. See 44 U.S.C. §§ 

1313(c)-(d); 40 C.F.R. §§ 130.2(j) and 130.7  Such a change in position without adequate 

explanation and support in the record is arbitrary and capricious and an abuse of discretion. 
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Count X 

Failure to Fully Disclose the Rulemaking’s Technical Basis, Regulatory Implications, and 

Economic Impacts Constitutes a Failure to Observe Procedures Required by Law. 5 U.S.C. 

§ 706(2)(D). 

69. Plaintiff challenges EPA‘s final rule as final agency action as provided by the federal 

Administrative Procedure Act, 5 U.S.C., §§ 701 – 706 and specifically § 706(2)(D) which allows 

this Court to set aside final agency action made without observance to procedures required by 

law; paragraphs one (1) through twenty-four (24) are again alleged in this paragraph sixty-nine 

(69) as if set out herein in full. 

70. Throughout this rulemaking process, EPA has failed to disclose the rulemaking‘s 

technical basis, regulatory implications, and economic impacts.  Cf. 5 U.S.C. § 533(b).  EPA was 

not forthcoming with data, methods, analyses, or clear explanations of rule provisions.  EPA has 

not explained the Science Advisory Board‘s critical review of EPA‘s nutrient criteria derivation 

method.  EPA has incorrectly represented that this rule will have, at most, only indirect impacts 

on regulated entities in Florida.  EPA has consistently understated the economic implications of 

the rule on Florida.  Contrary to the requirements of the Administrative Procedure Act, EPA 

conducted this rulemaking in a manner that frustrated the public‘s right to effectively participate 

in the process.   

RELIEF REQUESTED 

 Plaintiff respectfully requests that this Court enter judgment in favor of Plaintiff as 

follows: 

 1. Finding the November 15, 2010 Final Rule invalid because the January 14, 2009 

necessity determination violates the federal Administrative Procedures Act in that it is: A) 
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arbitrary, capricious an abuse of discretion, or otherwise not in accordance with law; B) in excess 

of statutory jurisdiction, authority, or limitations, or short of statutory right; and, C) that the 

necessity determination and therefore the final rule were prepared without observance of 

procedure required by law; 

 2. Finding 40 CFR §§ 131.43(c) (1), (2) and (3) to be final agency action in violation 

of the federal Administrative Procedures Act in that the rule provisions are: A) arbitrary, 

capricious an abuse of discretion, or otherwise not in accordance with law; B) in excess of 

statutory jurisdiction, authority, or limitations, or short of statutory right; and or, C) prepared 

without observance of procedure required by law; 

 3. Enjoining the Administrator and EPA from implementing the federal numeric 

nutrient criteria for Florida in the Final Rule, 40 CFR part 131.  

 4. Grant any further relief this Court may deem just and proper. 

 

 

 

Dated this 7th day of December, 2010.

 

s/ Carol A. Forthman 

Carol A. Forthman 

Florida Bar No. 307327 

Florida Department of Agriculture  

     and Consumer Services 

407 South Calhoun Street 

The Mayo Building, Rm. 520 

Tallahassee, Florida  32399-0800 

Telephone:  850/245-1000 

Facsimile:   850/245-1001 
forthmc@doacs.state.fl.us 
 

BILL McCOLLUM 

ATTORNEY GENERAL 

 

s/ Jonathan A. Glogau 

Jonathan A. Glogau 

Chief, Complex Litigation 

Fla. Bar No. 371823 

PL-01, The Capitol 

Tallahassee, FL 32399-1050 

850-414-3300, ext. 4817 

850-414-9650 (fax) 
jon.glogau@myfloridalegal.com 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 4

ATLANTA FEDERAL CENTER
61 FORSYTH STREET

ATLANTA, GEORGIA 30303-8960

SEP 2 8 2001

Mr. Jerry Brooks
Director
Division of Environmental Assessment and

Restoration,
Florida Department of Environmental Protection
2600 Blairstone Road, Mail Stop 3560
Tallahassee, Florida 32399-2400

Dear Mr. Brooks:

This letter documents the mutual agreement between the Florida Department of
Environmental Protection (FDEP) and the U.S. Environmental Protection Agency (EPA) in
regards to the State's revised voluntary numeric nutrient criteria development plan, entitled State
of Florida Numeric Nutrient Criteria Development Plan (Plan), submitted to EPA in final
version for review on September 27,2007.

EPA recognizes that this Plan represents considerable effort undertaken by the State to
address the issue of nutrient over-enrichment. We especially appreciate the close cooperation of
your staff with EPA Region 4 in development of Florida's Plan, and your continued support of
their participation in our Regional Technical Advisory Group (RTAG). The achievement of
mutual agreement on your revised Plan reflects the success of that process.

Based upon our review, we 'believe this Plan describes a reasonable process by which the
State of Florida (State) can develop appropriate protective numeric nutrient criteria for adoption
into Florida water quality standards; and that completion of this process by the target dates
indicated in the Plan should provide increased protection of state waters trom the effects of
nutrient over-enrichment.

By this agreement, EPA is acknowledging that this revised plan reflects a reasonable
course of action by which the State can proceed to develop numeric nutrient criteria; but this
agreement does not, nor should it in anyway be interpreted to constitute an approval, or
conditional approval of Florida water quality standards. EPA's agreement at this time does not
reflect an in-depth review or a judgment that the resulting criteria will, or will not be protective,
or otherwise consistent with the Clean Water Act (CWA).

According to the time-line projected in your revised Plan, we will expect you to submit
numeric water quality standards for nutrients for associated waterbody types to EPA for approval
during the respective rulemakings. In the interim, we request that the State provide updates to
EPA to document progress according to the Plan through the established 106 process conducted
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by EPA. In the event that the Plan needs to be revised, changes can be made with mutual
agreement, and EPA will update this letter to document our agreement with the revisions.

At the endof 2007(andwe anticipateannuallythereafter),EPA will use thePlanto
evaluate Florida's progress and determine whether or not the State is likely to complete numeric
nutrient criteria development and adoption within the agreed upon time frames. If the State has
not met the milestones as scheduled in the plan, EPA will evaluate whether a federal
promulgation would be appropriate. At that time, the Administrator may choose to exercise his
discretion under the CWA § 303(c)(4)(B) to determine that new or revised standards are
necessary to meet the requirements of the CWA, and accordingly may choose to promulgate
water quality criteria for nutrients applicable to surface waters within Florida in accordance
with § 303. However, the revised Plan submitted by FDEP and agreed to here makes this
possibility unlikely at this time.

EPA will make every effort to assist the State in developing nutrient criteria in a manner
consistent with your Plan. We expect the continued cooperation and communication between
Florida and EPA to lead to scientifically defensible and protective nutrient criteria for the State's
waters. We applaud the State for making such a significant commitment of time and resources
toward completion of this endeavor.

We look forward to working with Florida over the next year as the State continues to
refine its approach for rivers and lakes. In addition, we are especially pleased at the updates
within the revised plan to address nutrient enrichment in estuarine waters and look forward to the
opportunity to work closely with the state on those waters in the coming months. As the State
continues the work already initiated through pollution load reduction goal development in
several estuaries, exploring development of regional response variable nutrient criteria,
participating in the Gulf of Mexico Alliance, and holding an estuary nutrient criteria kick-off
meeting, the Region's Nutrient Task Force would welcome the opportunity for dialogue and
interaction. The Region's Nutrient Task Force expects to continue working with states to provide
technical assistance and we would like to make sure Florida is aware of this resource.

If you have any questions now, or in the future, regarding this matter, please feel free to
contact me at 404-562-9345 or have a member of your staff contact the Florida Water Quality
Standards Coordinator on my staff, Laurie Lindquist at 404-562-9249.

Sincerely,

~~)~James D. Giattina
Director
Water Management Division

cc: Ken Weaver, FDEP
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

JAN 1 ~ 2009 

Mr. Michael Sole, Secretary 
Florida Department of Environmental Protection 
3900 Commonwealth Boulevard, Mail Stop 49 
Tallahassee, F 32399-3000 , 
Dear Se 

OFFICE OF 
WATER 

This letter constitutes a determination under Clean Water Act (CWA) section 
303(c)(4)(8) that new or revised water quality standards for nutrients are necessary to 
meet the requirements of the CWA for the State of Florida. I am gratified to have learned 
that your Department supports EPA's detennination that numeric nutrient water quality 
criteria are necessary to meet the requirements of the CW A for the State of Florida. 

In considering whether new or revised standards are necessary, EPA recognizes 
that Florida has invested over $20 million in collecting and analyzing data on the 
relationship between nutrient levels and biological impacts for purposes of developing 
numeric nutrient criteria and that Florida has implemented some of the most progressive 
nutrient management strategies in the Nation. Moreover, for over a decade, the State has 
developed and demonstrated an impressive track record of commitment, innovation, and 
stakeholder outreach and collaboration in its efforts to manage nutrient-related pollution. 
Florida achieved this record not only as a result of its longstanding commitment to 
environmental protection but also because it recognized the widespread and very 
substantial nutrient pollution challenges it faces. 

Despite Florida ' s widely recognized efforts, substantial water quality degradation 
from nutrient over-enrichment remains a significant challenge in the State and one that is 
likely to worsen with continued population growth and environmental and land-use 
changes. EPA has determined that nwneric nutrient water quality criteria are necessary 
for the State of Florida to meet the CWA requirement to have criteria that protect 
applicable designated uses. Additionally, numeric nutrient criteria will create clear water 
quality goals and easily measurable quantitative baselines to support stronger 
collaboration and more effective partnerships with both point and nonpoint source 
dischargers of nutrient pollution. 

@ Printed on Recycled Paper 

Case 3:10-cv-00503-RV  -MD   Document 1-2    Filed 12/07/10   Page 1 of 10



 

 2

Today’s determination affirms the wisdom of the substantial investments that 
Florida has made to date in nutrient data collection, analysis, and stakeholder 
involvement, and is fully consistent with the State’s commitment to a stronger nutrient 
control program through a greater emphasis on the development of numeric nutrient 
criteria.  Today’s determination will support Florida in building upon its already strong 
record of water quality protection, result in criteria protective of applicable designated 
uses, and further expand and strengthen the numerous partnerships and collaborative 
projects Florida has led and supported to date.   
 
Statutory and Regulatory Background   
 
 Section 303(c) of the CWA requires States and authorized Tribes (hereafter, 
collectively referred to as “States”) to adopt water quality standards for waters of the 
United States within their applicable jurisdictions.  Section 303(c)(2)(A) and EPA’s 
implementing regulations at 40 CFR part 131 require, among other provisions, that State 
water quality standards include the designated use or uses to be made of the waters and 
the criteria necessary to protect those uses.  EPA’s regulations at 40 CFR § 131.11(a)(1) 
provide that States shall “adopt those water quality criteria that protect the designated 
use” and that such criteria “must be based on sound scientific rationale and must contain 
sufficient parameters or constituents to protect the designated use.” 
   

States are also required to review their water quality standards at least once every 
three years and, if appropriate, revise or adopt new standards (CWA section 303(c)(1)).  
States are required to submit these new or revised water quality standards to EPA for 
review and approval or disapproval (CWA section 303(c)(2)(A)).  Finally, CWA section 
303(c)(4)(B) authorizes the Administrator to determine, even in the absence of a State 
submission, that a new or revised standard is needed to meet the CWA’s requirements.  
When deciding whether a CWA section 303(c)(4)(B) determination is warranted for a 
particular state, EPA considers each situation based on its particular facts and 
circumstances.  The CWA does not specify particular information or factors that EPA 
must consider when deciding to exercise its discretion under section 303(c)(4)(B), and 
EPA thus considers each individual case on its merits.  The authority to make a 
determination under CWA section 303(c)(4)(B) is discretionary and resides exclusively 
with the Administrator, unless delegated by the Administrator.  For the purposes of 
today’s determination, the Administrator has delegated this authority to me, Benjamin H. 
Grumbles, EPA’s Assistant Administrator for Water. 
 
Florida’s Current Nutrient Program  
 

Florida has taken a number of steps to control nutrient pollution within the State.  
In addition to adopting a narrative nutrient criterion and implementing that criterion 
through NPDES permits, water body assessments, and TMDLs, Florida has established 
other programs and laws to control nutrient pollution in the State.  Despite the State’s 
substantial efforts, however, EPA concludes that, based on the available data, 
information, and trends, Florida’s narrative nutrient criterion alone is not sufficient to 
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protect applicable designated uses, and that numeric nutrient criteria are necessary to 
meet the requirements of the CWA. 

 
With respect to addressing nutrient pollution, Florida: 
  
(1) has adopted a nutrient-specific narrative criterion in its water quality 

standards, in addition to detailed nutrient-specific assessment procedures in its 
Impaired Waters Rule (IWR), 

(2) encourages individual watershed management plans through the State’s Basin 
Management Action Plans (BMAPs), and  

(3) has enacted other State laws and programs regarding point and nonpoint 
source control such as the Grizzle-Figg Act of 1990. 

 
Florida’s Narrative Water Quality Criterion for Nutrients and the IWR 
 

Florida’s narrative water quality criterion for nutrients provides, in relevant part, 
that “in no case shall nutrient concentrations of a body of water be altered so as to cause 
an imbalance in natural populations of aquatic flora or fauna.”1  Florida’s implementation 
of the criterion is based on site-specific detailed biological assessments and analyses 
together with site-by-site outreach and stakeholder engagement in the context of specific 
CWA-related actions, specifically National Pollutant Discharge Elimination System 
(NPDES) permits, total maximum daily loads (TMDLs), and assessment and listing 
decisions.   

 
When deriving NPDES permit limits, Florida initially conducts a site-specific 

analysis to determine whether a proposed discharge has the reasonable potential to cause 
or contribute to an exceedance of the narrative water quality criterion in the receiving 
water or any other affected water.  This analysis first involves examining the proposed 
discharge to determine, in the case of nutrients, whether the discharge contains 
phosphorus or nitrogen and second, determining the ambient water quality of the 
receiving water and any other affected waters with regard to nutrient levels and biological 
impacts.  In Florida’s case, the State then determines what levels of nutrients would 
“cause an imbalance in natural populations of aquatic flora or fauna” and translates those 
levels into numeric “targets” for the receiving water and any other affected waters.  If 
Florida finds that there is reasonable potential, the State calculates permit limits stringent 
enough to ensure that such a discharge will not cause or contribute to an exceedance of 
the nutrient target levels (and therefore cause an “imbalance in natural populations of 
aquatic flora and fauna”) for the water body and any other affected water bodies.  

 
Accurately determining, on a water-by-water basis for thousands of waters, the 

levels of nutrients that would “cause an imbalance in natural populations of aquatic flora 
or fauna” is a difficult, lengthy, and data-intensive undertaking.  This work involves 
performing detailed site-specific analyses of the receiving water and any other affected 
waters. If the State has not already completed this analysis for a particular water, it can be 
very difficult to accurately determine, in the context and timeframe of the NPDES 
                                                 
1 See Florida Administrative Code (F.A.C. rule 62-302-530(47)(b)). 
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permitting process, the levels of nutrients that would “cause an imbalance in natural 
populations of aquatic flora or fauna” and process NPDES permits in a timely manner.  
For example, in some cases, adequate “cause and effect” data may take several years to 
collect and therefore may not be available for a particular water at the time of permitting. 

 
 Numeric nutrient criteria in Florida would enhance the effectiveness of NPDES 
permits in protecting designated uses and enable Florida permit writers to derive effluent 
limitations without the resource intensive and burdensome process of conducting site-
specific analyses to determine the appropriate numeric target value.  Therefore, numeric 
nutrient criteria would ensure that criteria are in place that will protect the designated 
uses of Florida’s waters as required by the CWA and EPA’s implementing regulations. 
         

Having numeric nutrient criteria in place would have a similar effect in 
development of TMDLs.  When developing TMDLs, Florida translates, as it does when 
determining reasonable potential and deriving limits in the permitting context, the 
narrative nutrient criterion into a numeric target that the State determines is necessary to 
meet the narrative criterion and protect applicable designated uses.  This process also 
involves a site-specific analysis to determine the nutrient levels that would “cause an 
imbalance in natural populations of aquatic flora or fauna” in a particular water. Each 
time a site-specific analysis is conducted to determine what the narrative criterion means 
for a particular water body in developing a TMDL, the State takes site-specific 
considerations into account and devises a method that works for the data and information 
available.  EPA maintains that numeric criteria for nutrients would enable the State to, in 
a more timely manner, establish TMDLs that identify nutrient reductions necessary to 
protect the designated uses.  These resource intensive efforts to interpret the State’s 
narrative criterion contribute to delays in implementing the criterion and therefore affect 
the State’s ability to provide the needed protections for applicable designated uses. 

 
In adopting the IWR, Florida took important steps toward improving 

implementation of its narrative nutrient criterion by establishing and publishing an 
assessment methodology to identify waters impaired for nutrients.  This methodology 
includes numeric nutrient impairment “thresholds,” above which waters are automatically 
deemed impaired.  For all other waters, the IWR specifies a process for conducting site-
specific assessments to enable Florida to determine on a site-specific basis whether there 
is an imbalance in flora or fauna, before a formal impairment or listing decision can be 
made for these waters. This site-specific process necessarily results in additional delays 
in identifying all waters impaired by nutrients; such a delay would not exist with numeric 
criteria.  

 
The thresholds of impairment used in the IWR are expressed as an increasing 

annual trend in trophic state index (TSI) for lakes and chlorophyll-a mean values for 
streams, estuaries, and open coastal waters.  While these impairment thresholds and the 
site-specific assessment processes are useful for identifying impaired waters, significant 
delays in identifying all nutrient-impaired waters unavoidably result from the need to 
implement the narrative criterion on a site-specific basis for many waters.  Numeric 
nutrient criteria are necessary to facilitate and expedite the identification of all nutrient 
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impaired waters in Florida; thereby providing necessary protection for the State’s 
designated uses, as required by the CWA.    
 
Implementation of the State’s Basin Management Action Plans (BMAPs) and Other 
Florida Laws and Programs for Nutrient Control 
 

As mentioned above, Florida has other innovative and important State programs 
designed to control nutrient pollution, such as those adopted to limit nutrient pollution in 
geographically specific areas.  Numeric nutrient criteria will provide more precise, pre-
determined targets that will facilitate more effective implementation of these programs 
and provide greater certainty as to the level of water quality necessary to protect the 
State’s designated uses.   

 
One of the State’s innovative programs is the development of Basin Management 

Action Plans (BMAPs) through which Florida assembles groups of stakeholders to 
develop plans in order to implement State-adopted and EPA-approved TMDLs.  These 
BMAPs outline strategies to implement TMDLs once they are established and include an 
implementation schedule, a method for evaluating the effectiveness of the BMAP, and 
funding strategies, as well as ways to address any future increases in pollutant loadings.  
NPDES permits may also be revised as necessary in order to implement BMAPs, and 
permitted dischargers (including storm water and other nonagricultural dischargers) 
implement Best Management Practices (BMPs) “to the maximum extent practicable” to 
reduce pollution.  Nonpoint source dischargers are also covered by BMAPs, and may 
demonstrate compliance with the Plan by implementing BMPs or conducting water 
quality monitoring.2  An essential prerequisite for successful implementation of this 
critical watershed approach is that the State first must undertake the process of 
determining impairments and then developing a TMDL. Timely development of TMDLs, 
established at levels necessary to protect designated uses, will be facilitated by having  
numeric nutrient criteria in place so that the State can more effectively and expeditiously 
implement the State’s BMAP program. 

 
In addition to BMAPs, Florida has implemented additional innovative approaches 

to address nutrient pollution.  A good example is the 1990 Grizzle-Figg Act, (see Florida 
Statutes 403.0863), which requires limits of 5/5/3/1 mg/l (BOD5/SS/TN/TP4) for all 
domestic wastewater treatment facilities in the Tampa Bay area.  In 1999, the Florida 
State Legislature established Advanced Wastewater Treatment (AWT) limits at 5/5/3/1 
mg/l (BOD5/SS/TN/TP) for wastewater facilities in the Florida Keys (see Laws of Florida 
Chapter 99-3955).   Florida has also adopted other rules to limit nutrient pollution in 
geographically specific areas like the Indian River Lagoon System, the Everglades 
Protection Area, and Wekiva Springs.  In these cases, Florida has either specifically 
limited nutrient pollution in the water body, from point and nonpoint source discharges, 
limited discharges altogether, or, in the case of the Everglades Protection Area, 
                                                 
2 http://www.waterinstitute.ufl.edu/research/projects/downloads/p001-Ch7_SpringsNutrients.pdf 
3http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=Ch0403/Sec086.H
TM 
4 Biological Oxygen Demand (BOD5), Suspended Solids (SS), Total Nitrogen (TN), and Total Phosphorus (TP) 
5 http://laws.flrules.org/files/Ch_1999-395.pdf 
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constructed stormwater treatment areas that can remove nutrients from runoff.  
Implementation of these types of programs could be refined and enhanced if decision 
makers are aware of the numeric nutrient criteria that are necessary to protect designated 
uses. 
 
Magnitude of Nutrient Over-Enrichment in Florida 
 
 Water quality degradation due to nutrient over-enrichment is a significant 
environmental issue in Florida.  Florida’s Department of Environmental Protection has 
acknowledged and documented the magnitude of over-enrichment.  According to 
Florida’s 2008 Integrated Report,6 approximately 1,000 miles of rivers and streams, 
350,000 acres of lakes, and 900 square miles of estuaries are impaired for nutrients in the 
State.  To put this into context, these values represent approximately 16% of the assessed 
river and stream miles, 36% of the assessed lake acres, and 25% of the assessed square 
miles of estuaries that Florida has listed as impaired under the IWR.  The actual number 
of miles and acres of waters impaired for nutrients is likely higher, as many waters 
currently classified as “unassessed” may also be impaired.   
 

This conclusion is based upon a range of available information, including the vast 
amounts of monitoring data that exist on nutrient-related parameters in Florida waters.   
With almost 800,000 nutrient-related data points in STORET (including nitrogen, 
phosphorus, chlorophyll-a, and turbidity), Florida has substantially more data points than 
any other State or Territory to clearly characterize the magnitude of its nutrient 
challenges. 
  
Monitoring Data and Impairments Indicate that Nutrient Problems Persist in Florida 
 

An analysis of United States Geological Survey (USGS) monitoring data for 
nutrients in certain locations in Florida shows that levels of nutrient pollution have not 
significantly improved since 1980 despite strong efforts to control nutrient pollution.  
Concentrations of Total Phosphorus (TP) and Total Nitrogen (TN) have remained 
relatively constant at an average of 0.15mg/L and 1.4mg/L, respectively.7  Additionally, 
Florida’s recurrent harmful algal blooms continue to pose threats to public drinking water 
supplies and recreational sites.  Harmful algal blooms that occur inland and near shore 
are typically caused by excess nutrients.8   

 
Nutrient pollution in Florida has a predictable and widespread impact.  The extent 

of this impact has been well documented and tracked for many years.  According to 
Florida’s most recent EPA-approved CWA section 303(d) list from 2002,9 of the 823 
waters listed as impaired in Florida, over 60% (over 550 waters) are impaired for 
nutrients.     
 

                                                 
6 http://www.dep.state.fl.us/water/docs/2008_Integrated_Report.pdf  
7 USEPA. 2000.  STORET Legacy Data Center. http://www.epa.gov/storet/dbtop.html 
8 http://www.dep.state.fl.us/water/tmdl/docs/2006_Integrated_Report.pdf 
9 http://www.dep.state.fl.us/water/tmdl/adopted_gp1.htm 
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Florida’s Environment is Unique and Presents Special Challenges 

Florida’s natural physical factors, including flat topography and numerous 
wetlands, a warm and humid climate, nutrient-rich soils, hydrology, and erosion caused 
by tropical storms and hurricanes make controlling nutrient pollution particularly 
challenging because these conditions are especially conducive to nutrient over-
enrichment. In addition, human caused impacts such as hydrological modifications (i.e., 
canals), intensive agricultural production, population growth and associated urban and 
suburban development have had a broad and widespread effect.  Effectively addressing 
current nutrient impairments in the State represents a significant challenge and is 
compounded by a projected population growth of almost 80 percent in Florida from 2000 
to 2030.10  Further development and urbanization will likely result in increased nutrient 
runoff and pressure to utilize remaining agricultural lands more intensively.11  

Within the continental United States, Florida possesses unique and nationally 
valued aquatic ecosystems, including shallow coral reefs, freshwater and salt marshes, 
swamps, and mangroves.12  These aquatic ecosystems are particularly sensitive to the 
effects of excessive nutrients which threaten the State’s significant biological diversity.  
The number of species in Florida (3,500 native vascular plants and 1,500 vertebrates) is 
higher than in all but three other states.  Further, Florida also has many endemic species 
(410 invertebrates, 258 plants and vertebrates) that are not found anywhere else on 
Earth.13  Florida has many water-filled caves and sinkholes that serve as hotspots of 
biological diversity and provide homes to many species of aquatic life, some unique to 
particular Florida locations.14  Additionally, Florida is the only state in the continental 
United States to have extensive shallow coral reef formations near its coasts (i.e. within 
five miles).15  A recent study initiated by the United Nations Food and Agriculture 
Organization found that the single richest concentration of marine life in the Atlantic 
Ocean lies some 10 miles off the tip of Southern Florida within the Florida Straits.16  This 
biological diversity relies on sufficient quality habitat and other natural resources, 
including clear, transparent waters low in phosphate and nitrogen nutrients.13, 14  
Especially in the case of coral reefs and flora and fauna in natural spring environments, 
clear water with plenty of light and oxygen available is critical to the protection of the 
species that inhabit these locations.  Nutrient enriched water can have reduced 
transparency and low dissolved oxygen levels that are not protective of the natural 
biology in Florida.  Effectively managing nutrient levels in Florida’s lakes, flowing 
waters, estuaries and coastal waters through numeric nutrient criteria is important to 
maintaining the ecosystems in these waters and important ecosystems that are near shore.    

The combined impacts of urban and agricultural activities along with Florida’s 
physical features and important and unique aquatic ecosystems make it clear that the 

                                                 
10 http://www.census.gov/population/projections/SummaryTabA1.pdf 
11 http://www.dep.state.fl.us/water/docs/2008_Integrated_Report.pdf 
12 http://sofia.usgs.gov/publications/ofr/2005-1021/ 
13 http://edis.ifas.ufl.edu/CR004 
14 http://www.floridasprings.org/anatomy/life/ 
15 http://www.dep.state.fl.us/coastal/habitats/coral.htm 
16 http://www.scienceblog.com/community/older/2003/D/20031748.html 
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current use of the narrative nutrient criterion alone is insufficient to ensure protection of 
applicable designated uses.  Numeric nutrient criteria will strengthen the foundation for 
identifying impaired waters, preparing TMDLs and developing NPDES permits, as well 
as support the State’s ability to effectively partner to with point and nonpoint sources to 
control nutrients, thus providing the necessary protection for the State’s designated uses. 

 
Determination 
 

Nutrient pollution in Florida remains a significant and growing challenge. 
Recognizing this, Florida has invested tens of millions of dollars in the collection of data 
to establish the cause and effect relationship between nutrients and biological conditions 
in order to be well positioned to establish what the State, itself, believes are much needed 
numeric nutrient water quality criteria.  As discussed above, despite Florida’s 
considerable data collection and analysis efforts and outreach with stakeholders to date, 
the State is relying on its narrative nutrient criterion,  the application of which is resource 
intensive, time consuming, and less than effective in implementing programs to protect 
water quality and prevent impairments of designated uses due to nutrient over-
enrichment.  The very substantial and widespread nature of nutrient challenges faced by 
the State and the barriers to effective implementation associated with narrative nutrient 
criteria in Florida, such as the need for numerous, highly technical site-specific analyses 
prior to the development of water quality-based effluent limitations in NPDES permits 
and TMDLs, strongly support the need in this case for numeric nutrient criteria to 
effectively protect designated uses and prevent impairments.  In many circumstances, 
narrative criteria can be an effective tool for protecting designated uses, particularly when 
the scope and nature of the environmental problem is easily and clearly defined and 
derivation of appropriate control measures can be effectively and expeditiously 
accomplished (e.g., toxic pollutants and bioassessments).  However, achieving faster and 
more effective progress in water quality protection with regard to nutrients is critical in 
Florida due to the significant and far-reaching impacts of nutrient pollution on the unique 
and highly valued aquatic ecosystems that exist in the State.  In this case, numeric 
nutrient criteria are needed to protect Florida’s designated uses.   

 
While Florida has made headway on this issue by developing a methodology in 

the IWR that allows the State to automatically list certain waters with higher levels of 
nutrients, Florida still must conduct case-by-case assessments to determine if an 
imbalance in flora or fauna exists for waters below the IWR impairment thresholds.  The 
existence of numeric nutrient criteria will facilitate Florida’s efforts to identify all 
nutrient-impaired waters.  Quantifiable nutrient criteria also will facilitate Florida’s 
efforts to establish TMDLs and appropriate WQBELs in NPDES permits as necessary to 
adequately protect applicable designated uses.  It will also create a strong and clear 
baseline against which to measure progress and upon which to support stronger and more 
effective point and nonpoint partnerships. 

 
For all of these reasons, EPA hereby determines under CWA section 303(c)(4)(B) 

that new or revised water quality standards for nutrients in the form of numeric nutrient 
criteria are necessary in the State of Florida to meet the requirements of the CWA (CWA 
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section 303(c)(2)(A) and 40 CFR § 131.11(a)(1)).  Numeric nutrient criteria will enable 
the State to implement nutrient controls more broadly, effectively, and expeditiously to 
protect applicable designated uses and meet the challenge of the extent and severity of 
nutrient pollution in Florida.  EPA notes that it has not previously made a determination 
on whether numeric nutrient criteria are necessary in Florida, and clarifies this point so as 
to resolve any questions that may previously have arisen on this issue.   
 
EPA’s Expectation Regarding a Remedy to this Situation 

 
 Section 303(c)(4) of the CWA requires that the Administrator promptly prepare 
and publish proposed regulations setting forth a new or revised water quality standard 
when the Administrator makes a determination.  EPA will move forward to develop 
federal proposed regulations setting forth numeric nutrient criteria for Florida and expects 
that these criteria will be developed in a manner that ensures that there will be no 
imbalance in natural populations of flora and fauna in Florida waters.  EPA will work 
collaboratively with Florida’s technical experts to generate data and conduct analyses.  
EPA understands that Florida has an extensive stakeholder outreach and comment 
process underway and has already committed to share with EPA the public comments 
and stakeholder input received by Florida in this process, so that EPA may consider this 
input as it develops the federal proposal.  EPA intends that the criteria will be protective 
of applicable designated uses, based on sound scientific rationale, responsive to the 
specific needs of Florida’s waters, and sufficient to meet the needs of the State’s 
complete suite of water quality management tools.     
  
 In terms of schedule, the State of Florida has made significant progress in 
collecting data needed to adopt nutrient criteria for its lakes and flowing waters.  Florida 
expects to complete data collection, laboratory analysis of the data, and compilation of 
the data by March 2009.  EPA anticipates that six months will then be required to 
complete detailed analyses of the data to identify the relationships between nutrient 
causal variables, e.g. nitrogen and phosphorus, and key response variables, e.g., 
chlorophyll a, Secchi depth, periphyton, and dissolved oxygen (DO).  This analysis will 
be an important step in developing the numeric nutrient criteria.  EPA expects that an 
additional four months will be needed to organize, document and assemble the complex 
technical analysis and administrative record to support and prepare the preamble and 
federal proposal for publication. 
 

For estuaries and coastal waters, Florida is working to compile and assess the 
adequacy of the data available to develop nutrient criteria.  EPA has reviewed the State’s 
progress and assessed the remaining work associated with this analysis and estimates that 
12-24 months will be necessary to develop these criteria values, reflecting the broader 
technical uncertainties and additional evaluation that will be necessary to determine cause 
and effect relationships between nutrients and biological response parameters in these 
waters.  Additionally, there is a possibility that additional data collection may be needed 
should the analyses yield inconclusive results.   
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In conclusion, EPA expects to propose numeric nutrient criteria for lakes and 
flowing waters within 12 months, and for estuaries and coastal waters, within 24 months. 
EPA expects to work closely and collaboratively with the State of Florida to ensure that 
these numeric nutrient criteria are protective of applicable designated uses, based on 
sound scientific rationale, responsive to the specific needs of Florida's waters, responsive 
to avai lable public and stakeholder input, and suffic ient to meet the needs of the State's 
complete suite of water quality management tools. As always, in the event that Florida 
adopts and EPA approves new or revised water qual ity standards that sufficiently address 
this determination before EPA promulgates federal water quality standards, EPA would 
no longer be obligated to promulgate federal water quality standards. 

s in~4~ 1j amin I-I. Grumbles 
Assistant Administrator 

cc: Mr. Jimmy Palmer, Regional Administrator, EPA Region 4 
Mr. James D. Giattina, Director, Water Management Division, EPA Region 4 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 

 TALLAHASSEE DIVISION     
 

CASE NO. 4:08-cv-00324-RH-WCS 
 

FLORIDA WILDLIFE FEDERATION, INC.; 
SIERRA CLUB, INC.; CONSERVANCY OF  
SOUTHWEST FLORIDA, INC.;  
ENVIRONMENTAL CONFEDERATION OF  
SOUTHWEST FLORIDA, INC.; and     
ST. JOHNS RIVERKEEPER, INC;    

 
Plaintiffs, 

vs.         
 

LISA P. JACKSON, Administrator of the    
United States Environmental Protection     
Agency; and the UNITED STATES  
ENVIRONMENTAL PROTECTION      
AGENCY,  
 

Defendants,     CONSENT DECREE 
 
FLORIDA PULP AND PAPER  
ASSOCIATION ENVIRONMENTAL     
AFFAIRS, INC., the FLORIDA FARM  
BUREAU FEDERATION, SOUTHEAST 
MILK, INC., FLORIDA CITRUS MUTUAL, 
INC., FLORIDA FRUIT AND VEGETABLE 
ASSOCIATION, AMERICAN FARM  
BUREAU FEDERATION, FLORIDA  
STORMWATER ASSOCIATION, FLORIDA 
CATTLEMAN’S ASSOCIATION, and  
FLORIDA ENGINEERING SOCIETY, 
 

Intervenor-Defendants, 
 
and 
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SOUTH FLORIDA WATER  
MANAGEMENT DISTRICT, 
 
                        Intervenor-Defendant.           / 

 

WHEREAS, Plaintiffs Florida Wildlife Federation, Inc.; Sierra Club, Inc.; Conservancy 

of Southwest Florida, Inc.; Environmental Confederation of Southwest Florida, Inc.; and St. 

Johns Riverkeeper, Inc. (“Plaintiffs”) filed their original Complaint on July 17, 2008 pursuant to 

section 505(a)(2) of the Clean Water Act ("CWA"), 33 U.S.C. § 1365(a)(2). 

WHEREAS, Plaintiffs filed their First Amended Complaint on August 5, 2008, and their 

Second Amended Complaint on January 6, 2009.    

WHEREAS, Plaintiffs’ original and Amended Complaints each allege that Defendants 

Lisa P. Jackson and the United States Environmental Protection Agency (collectively “EPA”) 

failed to perform a non-discretionary duty to set numeric nutrient criteria for the State of Florida 

as required by CWA Section 303(c)(4)(B), 33 U.S.C. § 1313(c)(4)(B). 

WHEREAS, Section 303(c)(4)(B) of the CWA, 33 U.S.C. § 1313(c)(4)(B), provides that 

EPA’s Administrator shall promptly prepare and publish proposed regulations setting forth a 

revised or new water quality standard for the navigable waters involved in any case where the 

Administrator determines that a revised or new water quality standard is necessary to meet the 

requirements of the CWA. 

WHEREAS, Plaintiffs’ Second Amended Complaint alleged that the 1998 Clean Water 

Action Plan constituted a determination by the Administrator that new or revised water quality 

standards for nutrients were necessary to meet the requirements of the CWA. 

WHEREAS, on January 14, 2009, EPA’s Assistant Administrator, pursuant to a one-time 
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delegation of authority by the Administrator, made a determination under Section 303(c)(4)(B) 

of the CWA, 33 U.S.C. § 1313(c)(4)(B), that new or revised water quality standards for nutrients 

are necessary in the State of Florida. 

WHEREAS, on April 9, 2009, Plaintiffs mailed EPA a notice of intent, pursuant to the 

requirements of Section 505(b)(2) of the CWA, 33 U.S.C. § 1365(b)(2), to sue EPA for failure to 

perform its nondiscretionary duty to promptly propose new water quality standards for nutrients 

in the State of Florida in connection with the January 14, 2009 determination. 

WHEREAS, the Court has granted Plaintiffs’ motion to amend their Second Amended 

Complaint to add those claims set forth in their April 9, 2009 notice of intent. 

WHEREAS, Plaintiffs and EPA (collectively “the Parties”) wish to effectuate a 

settlement of the above-captioned matter without continued litigation. 

WHEREAS, Plaintiffs and EPA have agreed to meet on an informal basis to discuss 

EPA’s progress toward the proposal and finalization of water quality standards for nutrients in 

Florida;  

WHEREAS, the Parties consider this Decree to be an adequate and equitable resolution 

of the claims in the above-captioned matter. 

WHEREAS, the Court, by entering this Decree, finds that the Decree is fair, reasonable, 

in the public interest, and consistent with the CWA, 33 U.S.C. §§ 1251-1387. 

NOW THEREFORE, without trial or determination of any issue of fact or law, and upon 

the consent of the Parties, it is hereby ORDERED, ADJUDGED and DECREED that: 

 I. GENERAL TERMS 

1.  This Court has subject matter jurisdiction over the claims set forth in the Third 
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Amended Complaint to order the relief contained in this Decree.  Venue is proper in the United 

States District Court for the Northern District of Florida.  

2. Plaintiffs and EPA shall not challenge the terms of this Decree or this Court's 

jurisdiction to enter and enforce this Decree.  Upon entry, no party shall challenge the terms of 

this Decree.  

 II.  TERMS OF AGREEMENT  

3.        Numeric water quality criteria for nutrients proposed pursuant to this consent 

decree will consist of numeric values that EPA determines are protective of the designated uses 

of waters addressed by the requirements in Paragraphs 4 through 11. 

4. Except as provided in Paragraph 5 below, the appropriate EPA official shall, by 

January 14, 2010, sign for publication in the Federal Register proposed regulations setting forth 

numeric water quality criteria for lakes and flowing waters in the State of Florida, pursuant to 

section 303(c) of the Clean Water Act, 33 U.S.C. 1313(c).  “Lakes and flowing waters” are 

inland surface waters that have been classified as Class I or III waterbodies pursuant to Rule 62-

302.400, F.A.C., excluding wetlands.   

5.         The requirements of Paragraph 4 shall not apply to any item in Paragraph 4 for 

which, on or before January 14, 2010, the State has submitted new or revised water quality 

standards for such item and EPA has approved such standards pursuant to section 303(c)(3) of 

the Clean Water Act.  Any such approval by EPA shall be in writing and signed by the EPA 

official with the authority to make such approvals. 

6.          Except as provided in Paragraph 7 below, EPA shall, by October 15, 2010, sign 

for publication in the Federal Register a notice(s) of final rulemaking addressing each of the 
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items identified in Paragraph 4 for which EPA signed a notice(s) of proposed rulemaking 

pursuant to Paragraph 4 of this Decree.  

7.          The requirements of Paragraph 6 shall not apply to any item identified in 

Paragraph 6 for which on or before October 15, 2010, the State submits new or revised water 

quality standards for such item and EPA has approved such standards pursuant to section 

303(c)(3) of the Clean Water Act.  Any such approval by EPA shall be in writing and signed by 

the EPA official with the authority to make such approvals. 

8. Except as provided in Paragraph 9 below, the appropriate EPA official shall, by 

January 14, 2011, sign for publication in the Federal Register proposed regulations setting forth 

numeric water quality criteria for coastal and estuarine waters in the State of Florida, pursuant to 

section 303(c) of the Clean Water Act, 33 U.S.C. § 1313(c).  “Coastal waters” are waters of the 

Gulf of Mexico and Atlantic Ocean that are not classified as estuarine or open ocean, that are 

within the three-mile territorial seas of Florida (see CWA section 502(8)), and that have been 

classified as Class I, II, or III waterbodies pursuant to Rule 62-302.400, F.A.C., excluding 

wetlands.  “Estuarine waters” are predominantly marine regions of interaction between rivers 

and nearshore ocean waters, where tidal action and river flow mix fresh and salt water.  

Estuarine waters are bays, mouths of rivers, and lagoons, that are within the boundaries of the 

State of Florida, and that have been classified as Class I, II, or III waterbodies pursuant to Rule 

62-302.400, F.A.C., excluding wetlands.    

9. The requirements of Paragraph 8 shall not apply to any item in Paragraph 8 for 

which, on or before January 14, 2011, the State has submitted new or revised water quality 

standards for such item and EPA has approved such standards pursuant to section 303(c)(3) of 
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the Clean Water Act.  Any such approval by EPA shall be in writing and signed by the EPA 

official with the authority to make such approvals. 

10.         Except as provided in Paragraph 11 below, EPA shall, by October 15, 2011, sign 

for publication in the Federal Register a notice(s) of final rulemaking addressing each of the 

items identified in Paragraph 8 for which EPA signed a notice(s) of proposed rulemaking 

pursuant to Paragraph 8 of this Decree.  

11.         The requirements of Paragraph 10 shall not apply to any item identified in 

Paragraph 10 for which on or before October 15, 2011, the State submits new or revised water 

quality standards for such item and EPA has approved such standards pursuant to section 

303(c)(3) of the Clean Water Act.  Any such approval by EPA shall be in writing and signed by 

the EPA official with the authority to make such approvals. 

 III.  ATTORNEYS’ FEES AND COSTS 

12. The Parties agree that Plaintiffs are entitled to reasonable attorneys’ fees and costs 

accrued as of the Effective Date of this Consent Decree on all claims asserted in their Third 

Amended Complaint.  The Parties will attempt to reach agreement as to the appropriate amount 

of the recovery.  Plaintiffs shall file any request for attorneys’ fees within sixty (60) of the 

Effective Date of this Consent Decree.  EPA shall have forty-five (45) days to respond to 

Plaintiffs’ fee request.  

 IV.  EFFECTIVE DATE 

13. This Consent Decree shall become effective upon the date of its entry by the 

Court.  If for any reason the District Court does not enter this Consent Decree, the obligations set 

forth in this Consent Decree are null and void. 
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V. REMEDY, SCOPE OF JUDICIAL REVIEW  

 
14. Nothing in this Consent Decree shall be construed to confer upon the Court 

jurisdiction to review any decision, either procedural or substantive, to be made by EPA pursuant 

to this Consent Decree, except for the purpose of determining EPA's compliance with this 

Consent Decree. 

15.  Nothing in this Consent Decree alters or affects the standards for judicial review, 

if any, of any final EPA action.    

VI. RELEASE BY PLAINTIFFS  

16. Upon entry of this Consent Decree by the Court, this Consent Decree shall 

constitute a complete and final settlement of all claims that were asserted, or that could have 

been asserted, by Plaintiffs against Defendants relating to the allegations in the Third Amended 

Complaint.  

17. Plaintiffs hereby release, discharge, and covenant not to assert (by way of the 

commencement of an action, the joinder of the Administrator and/or EPA in an existing action, 

or in any other fashion) any and all claims, causes of action, suits or demands of any kind 

whatsoever in law or in equity that they may have had, or may now have, against Defendants 

related to the allegations in the Third Amended Complaint, expressly including any allegation 

that EPA has failed to promptly propose and to promulgate numeric nutrient standards in Florida 

for lakes, flowing waters, estuarine waters, and coastal waters under CWA section 303(c), 42 

U.S.C. § 1313(c).  Plaintiffs expressly reserve the right to challenge in any forum and on any 

ground the lawfulness of any nutrient water quality criteria EPA ultimately promulgates pursuant 

to CWA § 303(c), 33 U.S.C. § 1313(c).  Defendants reserve all defenses to any such challenge. 
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VII.   TERMINATION OF CONSENT DECREE AND DISMISSAL OF CLAIMS 

18.  When EPA’s obligations under Paragraphs 4 through 11 have been completed, 

and the Plaintiffs’ claims for costs of litigation have been resolved pursuant to the process 

described in Paragraph 12, this Consent Decree shall terminate.  Upon termination of the 

Consent Decree, the above-captioned matter shall be dismissed with prejudice.  The Parties shall 

file the appropriate notice with the Court so that the Clerk may close the file. 

 VIII.   FORCE MAJEURE AND APPROPRIATED FUNDS 

19. The obligations imposed upon EPA under this Decree can only be undertaken 

using appropriated funds.  No provision of this Decree shall be interpreted as or constitute a 

commitment or requirement that the Administrator obligate or pay funds in contravention of the 

Anti-Deficiency Act, 31 U.S.C. § 1341, or any other applicable federal statute. 

20.   The Parties recognize that the performance of this Consent Decree is subject to 

fiscal and procurement laws and regulations of the United States which include, but are not 

limited to, the Anti-Deficiency Act, 31 U.S.C. § 1341, et seq.  The possibility exists that 

circumstances outside the reasonable control of EPA could delay compliance with the 

obligations in this Consent Decree.  Such situations include, but are not limited to, a government 

shutdown; catastrophic environmental events requiring immediate and/or time-consuming 

response by EPA; and extreme weather events (including but not limited to drought and 

hurricanes).  Should a delay occur due to such circumstances, any resulting failure to fulfill any 

obligation set forth herein shall not constitute a failure to comply with the terms of this Consent 

Decree, and any deadline so affected shall be extended one day for each day of the delay.  EPA 

will provide Plaintiffs with reasonable notice in the event that EPA invokes this Paragraph.  Any 
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dispute regarding such invocation shall be resolved in accordance with the dispute resolution 

provision of Paragraph 21. 

IX. DISPUTE RESOLUTION 

21. In the event of a dispute between the Parties concerning the interpretation or 

implementation of any aspect of this Decree, the disputing Party shall provide the other Party 

with a written notice outlining the nature of the dispute and requesting informal negotiations. If 

the Parties cannot reach an agreed-upon resolution within thirty (30) days after receipt of the 

notice, any Party may move the Court to resolve the dispute. 

X.   MODIFICATIONS AND EXTENSIONS 

22. The deadlines set forth in Paragraphs 4 through 11 above may be extended by 

written agreement of the Parties with notice to the Court.  To the extent the Parties are not able to 

agree on an extension of any deadline set forth in this Consent Decree, EPA may seek 

modification of the deadline in accordance with the procedures specified below.  

   A. If EPA files a motion requesting modification of any date or dates 

established by this Consent Decree totaling more than thirty (30) days for each date and provides 

notice to Plaintiffs at least thirty (30) days prior to filing such motion, and files the motion at 

least sixty (60) days prior to the date for which modification is sought, then the filing of such 

motion shall, upon request, automatically extend the date for which modification is sought.  Such 

automatic extension shall remain in effect until the earlier of (i) a dispositive ruling by this Court 

on such motion, or (ii) the date sought in such motion.  EPA may seek only one extension under 

this subparagraph for each date established by this Consent Decree. 
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B. If EPA files a motion requesting modification of a date or dates 

established by this Consent Decree totaling thirty (30) days or less for each date, provides notice 

to Plaintiffs at least fifteen (15) days prior to the filing of such motion, and files the motion at 

least seven (7) days prior to the date for which modification is sought, then the filing of such 

motion shall, upon request, automatically extend the date for which modification is sought.  Such 

extension shall remain in effect until the earlier of (i) a dispositive ruling by this Court on such 

motion, or (ii) the date sought in the motion.  EPA may seek only one extension under this 

subparagraph for each date established by this Consent Decree. 

C. If EPA does not provide notice pursuant to Subparagraphs 22.A or 22.B 

above, EPA may move the Court for a stay of the date for which modification is sought.  EPA 

shall give notice to Plaintiffs as soon as reasonably possible of its intent to seek a modification 

and/or stay of the date sought to be modified.   

D. If the Court denies a motion by EPA to modify a date established by this 

Consent Decree, then the date for performance for which modification had been requested shall 

be such date as the Court may specify. 

E. Any motion to modify the schedule established in this Consent Decree 

shall be accompanied by a motion for expedited consideration.  

XI. CONTINUING JURISDICTION 

23.  The Court retains jurisdiction for the purposes of resolving any disputes arising 

under this Consent Decree, and issuing such further orders or directions as may be necessary or 

appropriate to construe, implement, modify, or enforce the terms of this Consent Decree, and for 

granting any further relief as the interests of justice may require.   
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XII.   AGENCY DISCRETION 

24. Except as provided herein, nothing in this Decree shall be construed to limit or 

modify any discretion accorded the Administrator by the CWA, the APA, or by general 

principles of administrative law in taking the actions that are the subject of this Decree. 

25. Nothing in this decree shall be construed as an admission of any issue of fact or 

law. 

 XIII.  NOTICE AND CORRESPONDENCE 

26. Any notices required or provided for by this Decree shall be made in writing, via 

electronic mail or other means, and sent to the following: 

For Plaintiffs: 

DAVID G. GUEST      
MONICA K. REIMER 
111 South Martin Luther King Blvd. 
P.O. Box 1329 
Tallahassee, FL 32301 
dguest@earthjustice.org 
mreimer@earthjustice.org 
 

For Defendants: 

MARTHA C. MANN 
United States Department of Justice 
Environmental Defense Section 
P.O. Box 23986 
Washington, D.C. 20026-3986 
martha.mann@usdoj.gov 
 

BARBARA PACE 
U.S. Environmental Protection Agency 
Office of General Counsel  
Mail Code 2355A 
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1200 Pennsylvania Ave., N.W.
Washington, DC 20460
pace. barbara~epa.gov

xv. REPRESENTATIVE AUTHORITY

27. The undersigned representatives of each Party certify that they are fully authorized

by the Party they represent to bind that Party to the terms of this Decree.

COUNSEL FOR PLAINTIFFS:

Dated: 8 As /89/ ' ~fL ~
DAVID G. GUEST
MONICA K. REIMER
1 1 1 South Martin Luther King Blvd.
P.O. Box 1329
Tallahassee, FL 32301

COUNSEL FOR DEFENDANTS:

Dated: L ~ ;\ lr s t iooVl

JOHN C. CRUD EN
Acting Assistant Attorney General
Env. & Natural Resources Division

~~
MARTHA C. MAN
United States Department of Justice
Environmental Defense Section
P.O. Box 23986
Washington, D.C. 20026-3986
Phone (202)305-0897

Fax (202) 514-2664
martha.mann~usdoj .gov

12
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SO ORDERED. 

 

Dated: _________________    _____________________________ 

ROBERT L. HINKLE 
United States District Judge 
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